KEY COMPONENT of the environment and sustainability agenda concerns the opportunity for the public to be involved in government decision-making for development proposals that affect the lives or interests of citizens. In the Rio Declaration on Environment and Development signed off at the United Nations Earth Summit in 1992, Principle 10 provided that "environmental issues are best handled with the participation of all concerned citizens, at the relevant level" and that "each individual shall have … the opportunity to participate in decision-making processes".
Principle 10 of the Rio Declaration (United Nations, 1992) also establishes that governments "shall facilitate and encourage public awareness and participation by making information widely available" and provide "effective access to judicial and administrative proceedings, including redress and remedy". Additionally, Principle 22 provides for the "effective participation" of "indigenous people and their communities and other local communities" in the "achievement of sustainable development".
In legal terms, the effective and equitable participation of the public in decision-making processes is related to the provision of natural justice or procedural fairness, but they are not the same. Public participation has many connotations. It can be seen as genuine consultation or merely information dissemination; it may also involve conflict resolution or community education, or be viewed as a means of promoting social responsibility and citizenship (Petts, 1999) .
While natural justice is similarly a general concept, it nevertheless does require certain legal principles to be upheld, so as to ensure fair decisionmaking where the rights of individuals are involved. There are two primary principles: first, a decisionmaker must be unbiased in the matter to be decided; and second, any person whose interests will be adversely affected by a decision must be given an opportunity to be heard (Hotop, 1983) .
So, if natural justice is not the same as public participation, then what exactly are the distinctions between the two concepts? For example, what stakeholders are entitled to which of these? And most importantly, what happens (or should happen) when new information likely to affect the final outcome enters the approval decision-making stage? Should proponents, stakeholders and the general public all be privy to this information before the final (political-level) decision is made? If so, what are the implications for the efficiency and timeliness of the process?
To clarify these issues, we review a selection of international environmental impact assessment (EIA) procedures and legal cases, focusing on the expectations for natural justice and public participation. We obtained our information from printed materials where possible, supplemented with the views of international EIA practitioners who were contacted during the study.
Research motivation
Our starting point for this paper emerged from a recent decision under EIA procedures in Australia, in which rejection of a wind farm proposal by the Minister for the Environment became an issue of public controversy (Hannan, 2006) . The controversy arose when the Minister disclosed that his decision to refuse the proposal had been based in large measure on a report that had been commissioned during the final step in the EIA process but which had not been made public or given to any stakeholders.
The situation was exacerbated when advice to the Minister in favour of the development from the Minister's department was made public. Failure to publicly disclose the new information before the making of the final decision was seen as a breach of natural justice by some EIA stakeholders, notwithstanding the proponent and members of the community having been able to put forward their views on the project through several periods of public consultation. The wind farm proponent took the Minister to court.
We shall report on the outcomes of this particular assessment and its consequences for the federal EIA process in Australia. The international relevance of the issue is further highlighted by a recent case from the UK (Greenpeace Limited v Secretary of State for Trade and Industry [2007 EWHC 311] -hereafter referred to as Greenpeace v Trade and Industry), which hinged on the consultation process relating to a strategic decision regarding nuclear power. We will return to the Greenpeace case later on. While the Australian court case was pending, we sought to understand how this kind of situation would be treated by other EIA systems around the world.
Research aims
In this paper we present a review of EIA practice, specifically with regard to the treatment of new information entering the process near or during the approval decision-making point. Our principal research question was: prior to the final approval decision, what should be the status of new information that has been generated outside the publicly available assessment process; and what obligation, if any, are decisionmakers under to disclose the new information to stakeholders? A sub-issue of our investigation was the impact that disclosure might have on the timeliness, efficiency and certainty of the EIA process and any tensions that may be created.
Research methods
We gathered information from a literature review which included legislation, EIA procedural information, international EIA texts and articles, and court cases. Much of this material was identified or sourced from an informal survey of international EIA practitioners. Our simple survey was conducted principally by selecting a number of people for their known expertise in relevant aspects of EIA, and emailing them the research questions and issues outlined above. Each practitioner was asked to respond to the questions with reference to his or her own jurisdiction of EIA practice; in some cases this led to follow-up communication to explore the answers further.
We targeted practitioners from jurisdictions that were generally recognised internationally as having relatively advanced EIA systems, and mainly in English speaking countries (so that we could easily understand the relevant legislation or EIA guidelines obtained). In total, 45 practitioners responded, representing 23 individual EIA jurisdictions and 17 countries, although owing to space considerations not all jurisdictions could be included in this paper.
The two primary principles for upholding natural justice are that the decision-maker should operate without bias and provide persons whose interests will be adversely affected by the decision an opportunity to be heard Wherever possible, printed materials that we could cite were used to inform this research. However, the insights of practitioners sometimes provided viewpoints not available in printed materials. Such viewpoints are acknowledged where used in this paper, although the names of these practitioners have not been included. In light of the difficulty of interpreting institutional arrangements from the outside, we accept full responsibility for any misinterpretations or inaccuracies concerning EIA practice in the various jurisdictions discussed in this paper.
An extensive body of EIA literature has emerged during 35 years of experience worldwide. EIA is currently practised at a national level in more than 100 countries, not to mention the many hundreds of other jurisdictions -such as states or provinces, municipalities, national and multilateral agencies, and corporations -that have adopted their own EIA processes (Gibson et al, 2005) . Consequently, the review of experience presented in this report is not intended to be comprehensive, but rather focuses on the more advanced and experienced (and welldocumented) jurisdictions.
Our review was undertaken in light of best practice principles for public engagement in decision-making and consideration of natural justice. In doing so, we drew a distinction between the assessment stages of EIA (when advice is formulated and then presented to decision-makers for their consideration) and the actual approval stage itself (when the decisionmaker either accepts or rejects a proposal). Although our focus has been on EIA decision-making, the principles involved and the lessons learnt will be equally applicable to other planning-or sustainability-orientated decision-making processes.
Natural justice in EIA
The terms 'natural justice' and 'procedural fairness' can generally be considered synonymous. For simplicity, we confine ourselves hereafter to the term 'natural justice', except where the term 'procedural fairness' is used in citations. For the purposes of this paper, we also assume government EIA decisionmakers to be unbiased in the discharge of their duties; the main focus, therefore, concerns the so-called hearing rule of natural justice: the principle that a decision-maker must afford persons who will be adversely affected by the decision an opportunity to be heard.
Legal requirements for natural justice
In Australia, the federal level Administrative Decisions (Judicial Review) Act 1977 (Cth) (ADJR Act) provides a requirement that administrators observe the principles of natural justice (ALRC, 2002: 14.12) . A number of Australian states and territories have similar legislation.
Under section 5(1)(a) of the ADJR Act, a 'breach of the rules of natural justice' that occurs in the making of a decision to which the Act applies provides a legitimate ground for any person to apply to the relevant court for an order of review of that decision. Despite this obviously important decision review function, the Act does not specify what actually constitutes natural justice; instead, the meaning is derived from common law (ALRC, 2002: 14.13 ). This appears to be the case for many other countries as well.
In contrast, in the Republic of South Africa, the Promotion of Administrative Justice Act 2000 clearly specifies what constitutes a fair administrative procedure. According to section 3(2), an administrator must give an affected person:
• adequate notice of the nature and purpose of the proposed administrative action; • a reasonable opportunity to make representations;
• a clear statement of the administrative action;
• adequate notice of any right of review or internal appeals, where applicable; and • adequate notice of the right to request reasons for the administrative action.
Similarly, and more directly germane to the focus of this paper, the 1998 Aarhus Convention on Access to Information, Public Participation and Access to Justice in Environmental Matters 1 provides guidance to signatory countries concerning the role and importance of public participation in decision-making. Hartley and Wood (2005) provide an analysis of how public participation in the UK system for EIA implements the Aarhus Convention principles. EIA practitioners from the Netherlands, Hungary and the UK who participated in this research emphasised the importance of the convention to EIA practice within individual European countries.
Several Articles within the Aarhus Convention are particularly relevant to our research goals. Article 5 requires public authorities to be transparent in terms of making environmental information available to the public and ensuring that it is effectively accessible. Definition of what is meant by 'public' appears in Article 2 as "the public affected or likely to be affected by, or having an interest in, the environmental decision-making"; thus disclosure of information should effectively be open to any third-party stakeholder.
Article 6 provides for early, adequate, timely and effective participation of the public in environmental decision-making procedures. It specifies that the public should have access to information "free of charge and as soon as it becomes available", that decision makers will take due account of the outcome of the public participation, and that the decision outcome will be disclosed publicly, including the "text of the decision along with the reasons and considerations on which the decision is based".
Article 9 concerns 'access to justice' and provides for the public to have access to a review procedure should they consider that their request for information has been ignored or wrongfully refused. These provisions clearly establish important procedures which conform closely with 'normal' EIA processes concerning public disclosure of information and decisions.
However, expectations for the treatment of 'new' information at the decision-making point are not specified. The provisions of the Aarhus Convention are thus open to some level of interpretation in regard to this issue. The Convention may also be implemented differently in signatory countries, because it is intended to be enacted "within the framework of [a signatory country's] national legislation" (Article 4).
Case law rulings on natural justice
Case law also makes it clear that a breach of the principles of natural justice in an EIA approval would provide grounds for appeal to revoke that ap- In the Aarhus Convention, the type of person owed natural justice in environmental decisionmaking was defined quite broadly -effectively any third-party stakeholder. Where this is not defined in statute, a person must be able to show that they are affected in a particular way by the making of the decision, that they have "at the very least a 'legitimate expectation' in relation to that decision" (Anderson v Dept Environment: s140) . Such a legitimate expectation may be created by (Anderson v Dept Environment: s140):
• the giving of an assurance;
• the existence of a regular practice;
• the consequences of denial of the benefit to which the expectation relates; or • the satisfaction of statutory conditions; and these factors equate strongly with the points (a)-(c) outlined previously.
Should a decision-maker propose to make a decision inconsistent with a legitimate expectation, natural justice requires that the "persons affected should be given notice and an adequate opportunity of presenting a case against the taking of such a course" (Minister for Immigration and Ethnic Affairs v Teoh 1995 cited in Anderson v Dept Environment: s163) .
This position implies that in EIA (or other) decision-making, if new information is not going to be shared with the proponent or public stakeholders in advance of the making of a decision (and where there is an expectation that this would be the case), then these parties should at least be notified of the existence of such new information and be given the opportunity to argue a case for having the information provided to them.
The case law experience in Australia is similarly supported by that from the UK. In the recent Greenpeace case, various rulings from the UK and USA were drawn on to elucidate the concept of natural justice. In summary (Greenpeace v Trade and Industry: s59):
in a statutory decision-making process, once public consultation has taken place, the rules of natural justice do not … require a decisionmaker to disclose its own thought processes for criticism before reaching its decision. However, if, … a decision-maker, in the course of decision-making, becomes aware of some internal material or a factor of potential significance to the decision to be made, fairness may demand that the party or parties concerned should be given an opportunity to deal with it.
Thus, for natural justice to prevail, at all steps of the EIA process (see, for example, Sippe, 1999) starting from the trigger for EIA itself (the screening step in which proposals likely to have a significant adverse effect on the environment will trigger the need for an EIA), there is a test of significance that applies to information used in decision-making.
Public participation in EIA
In a generic EIA process (e.g. Sadler, 1996: 18) , there is at least one opportunity for public participation when the proponent's environmental impact statement (EIS) 2 is subject to public review prior to approval decision-making. This is the minimum position for public participation. In more advanced systems, such as those in Canada and Australia, there may be other opportunities for public involvement, for example during screening and scoping, or during and after EIS preparation.
In some jurisdictions, the proponent may be required to respond to comments received on an EIS, and there may be opportunities for the public to comment on the assessment advice put forward prior to a decision being made or to appeal against the decision that is arrived at. Practice varies according to the legal framework and custom within a given jurisdiction.
Public participation in some form is therefore regarded both as proper and fair conduct of democratic government in public decision-making activities (Shepherd and Bowler, 1997) and as a fundamental component of the EIA process (Hartley and Wood, 2005) . The specific purpose of most public participation is vague, however, relating mainly to social benefits of engaging society and enhancing the quality of decision-making. In discussing social impact assessment, Vanclay (2003) notes that "People have a right to be involved in the decision making about the planned interventions that will affect their lives" and that "the opinions and views of experts should not be the sole consideration in decisions about planned interventions".
The Australian and New Zealand Environment and Conservation Council (ANZECC) noted that the public "should have timely access to information about proposals … in a form suitable to enable informed involvement in the EIA process" (ANZECC, 1991: 7) , and that a key principle for government is to "ensure assessment reports are available to the public before or at the time of decision-making" (ANZECC, 1991: 8) . Similarly, Kinhill Engineers (1994) recommended that an EIA process should ensure that there is easy access to "all information reports and decision documents".
According to Glasson et al (2005) , public consultation can help to ensure the quality, comprehensiveness and effectiveness of EIA, hence leading to better decisions. Roberts (1995) suggests that most decision-making processes benefit from some degree of public involvement. The final decision will generally be 'better' when local knowledge and values are included, because this helps to ensure that the decision maker is fully informed about the potential impact of the decision (Administrative Review Council, 1993) . Thus public participation not only informs and educates the public about proposals and their potential impacts, but can also create channels "for the type of open, honest two-way communication which has been shown to help avoid worst case confrontations" (Roberts, 1995: 225) .
The timing of public participation in EIA also varies between jurisdictions. Wood (2003: 223) suggests that most jurisdictions forbid the taking of a decision on the action until an EIS has been subjected to review, and that this is a fundamental requirement of any EIA system. Petts (1999) notes that participation in the making of the decision is less common. Not all jurisdictions provide for the evaluation of the EIS by officials to be made publicly available before the final decision is made. More typically, the degree of public participation at decision-making is 'notification' (Petts, 1999: 157) .
While the rationale for an EIA decision is normally not released publicly prior to decision-making, a summary evaluation prepared for decision-makers by their advisers is often made public after the event, together with the decision itself and the reasons for it. Petts (1999) and Wood (2003) both note that the right of appeal against an EIA decision increases accountability and public confidence in the EIA process and its outcomes.
Natural justice vis-à-vis public participation in EIA
The legal principles of natural justice clearly correlate strongly with best practice in the realm of public participation in EIA. Lawrence (2003: 401-402) explicitly makes the link when addressing the issue of how to make EIA more ethical; he says:
Procedural fairness is concerned with the fairness of the EIA process. It includes both how consultation with interested and affected parties is undertaken and how choices are made … All interested and affected parties have a right to participate effectively in the EIA process.
Importantly, he notes that there are no fixed rules for determining exactly what constitutes procedural fairness in EIA that can be prescribed for all practice. Indeed, he cautions against prescriptive regulation on the basis that "there is danger in too much precision at the regulatory level" (Lawrence, 2003: 408) due to variance in interested or affected parties among different proposals and settings. As he further articulates (Lawrence, 2003: 408) :
EIA processes frequently involve a negotiation of procedural and distributional rights and duties. These negotiations occur both between proponents and regulators and among interested Public participation is often considered to guarantee natural justice; but that is not the case, especially when new information enters the process which is not divulged to affected persons until after the final decision is made and affected parties. It could be worthwhile, in many cases, to formalize such negotiations. In this way, confusion can be minimized and conflict contained.
We believe that this dilemma of whether to adopt an adaptive, flexible approach to these issues as opposed to a more formalised system is linked to fundamental differences between the requirements of natural justice (which focus on people's rights) and the practice of public consultation (which, as noted previously, is often more about good decisionmaking [2007 FCAFC 175] , the Court drew a clear distinction between the requirements of natural justice for those with legal standing and more general public participation in the EIA process. The Court held that general calls for public comment or public participation do not enshrine a natural justice requirement because they essentially serve public purposes in promoting informed decision-making and increasing transparency and accountability, rather than serving the interests of individual members of the public who accept the invitation to comment.
Further, the Court recognised that public participation in EIA decision-making is not without impact on efficiency, timeliness and cost; it noted the "tension between the conduct of assessment processes (including community participation therein) and securing expeditious finalisation of the approval process itself". An approach of 'studied haste' was advocated, where reasonable time for public participation would be provided within the context of efficient and timely decision-making.
Treatment of new information in EIA: international examples
Notwithstanding the importance of natural justice and public participation throughout the entire EIA process, the emphasis of our paper concerns what happens following the release of an EIS through to the granting of an approval. A number of discrete steps may occur here. For example, proponents may be required to respond to public submissions received, or a panel hearing may be held in addition to simple provision of written comments on the EIS. Often, once the formal public inputs have occurred, an assessment report will be prepared by a government agency and then presented to decision-makers for consideration. In preparing that assessment report, the government agency may conduct its own further investigation or contract out a new study on particular aspects of concern. Once prepared, the assessment report may be subject to public review or disclosure prior to approval decision-making which, in turn, may be subject to public appeals.
Generally speaking, the more developed countries with the greatest length of experience in EIA practice have come the furthest on this evolutionary path of EIA towards greater openness and participation. In these countries, all information used in EIA decision-making tends to fall within the public domain; however, the timing of publication may be prior or subsequent to decisions being made. At the other end of the spectrum, lesser developed countries generally have EIA processes with minimal or no public involvement in the approval decision-making step. The purpose of this section is to highlight some of the differences apparent across international EIA practice, based on the individual steps up to and including the approval decision.
Review panels
Some jurisdictions provide for public hearings or review panels in which comments are received by the assessment agency in addition to public submissions on an EIS. Where review panels are used, there seems to be an expectation that all information presented to the panel will be publicly available.
In Canada (Box 1) this is clearly specified in sections 33-35 of the Canadian Environmental Assessment Act 1992 (CEAA). In New Zealand (Box 2), section 42A of the Resource Management Act 1991 (RMA) specifies that any report presented to a hearing must be sent to the proponent and "any person who made a submission and stated they wished to be heard at the hearing". The only exceptions to this arise if harm would be caused to the witness, proponent or the environment by disclosure of the information. Walsh (1988: 30) , Ministry for the Environment (2001: 32) and Hunter and Allan (undated) all note that if a review panel meets privately with certain groups of participants (the proponent, government agencies or technical experts on a certain subject) or receives submissions after completion of the public hearings, then these practices would violate the principle of fairness as participants do not have an opportunity to question the material discussed in the private meeting or received after the hearings. Thus there should be no opportunity for 'new' information to enter a panel hearing process without full public disclosure.
Similarly, there is an expectation that the findings of a review panel (i.e. assessment advice made to the EIA decision-maker) will be publicly disclosed. All five Canadian EIA practitioners consulted in this research were emphatic that, should new information come to light following the public hearing process but prior to the review panel preparing its assessment of the proposal, this information must either be ignored by the panel or distributed to all stakeholders involved in the hearing process, or the panel process should be re-opened for a repeat round of consultation and hearings.
Thus, as pointed out by one practitioner from New Zealand, a test of significance would have to be applied: if substantive new issues are raised, then the process should be adjourned and there could be grounds for starting the public review process afresh. In New Zealand, hearing commissioners have the power to adjourn the process.
Box 1. Public participation requirements in the federal Canadian EIA process
The preamble to the Canadian Environmental Assessment Act 1992 (CEAA) includes a commitment from the Government of Canada to:
facilitate public participation in the environmental assessment of projects to be carried out by or with the approval or assistance of the Government of Canada and provide access to the information on which those environmental assessments are based.
In addition, there are several stages of the Canadian EIA process that involve public participation and decision-making -for instance, the screening and scoping stages leading to a decision to undertake a full assessment process (CEAA: s21-23).
The Act (s55) also requires federal government institutions to maintain a public registry in respect of every project for which an EIA is conducted, and to ensure convenient public access to records relating to the EIA (Canadian International Development Agency, 1998).
Operation of Review Panels
A key feature of Canadian EIA practice is the appointment of a Review Panel (CEAA: s33) for the assessment of major proposals. The Review Panel is responsible for conducting public hearings and providing advice (effectively a draft decision) to the government in the lead-up to the final approval decision.
By the end of the public hearing process, the Review Panel must have gained enough information about the proposal to write its report and make its recommendations (Walsh, 1988) . The Review Panel's report, which is always made public, is advisory; the final decision is made by the Minister. Walsh (1988) has provided some guidance concerning the 'Principles of Fairness' as they apply to the operations of a Review Panel. One issue concerns the need to balance the competing demands of hearing all relevant information relating to a proposal and ensuring a timely assessment process. The Chair of the Review Panel must guarantee a full and complete hearing for everyone, while also maintaining control of the proceedings and not allowing participants to continue interminably with irrelevant or repetitious statements (Walsh, 1988: 30) .
Guidance on fairness in Canadian practice
Two other issues of fairness addressed by Walsh (1988: 30) include whether a Review Panel has the ability "to meet privately with certain groups of participants (the proponent, or government agencies or technical experts on a certain subject)" and whether panels could receive submissions after completion of the public hearings. It was stated that:
These two practices appear to violate the principle of fairness as participants do not have an opportunity to question the material discussed in the private meeting or received after the hearings.
Further on, Walsh (1988: 30) concludes the section on fairness principles with the following:
The receipt of submissions after completion of the hearings violates the principles of fairness as participants do not have an opportunity to question the material received. The Study Group feels that informal procedures must not become unfair procedures and suggests that post hearing submissions should not be allowed.
Decision-making
All of the Canadian EIA practitioners contributing to our paper were emphatic that the advice or recommendations put to EIA decisionmakers must be based only upon information presented previously during the public hearing process or in the proponent's EIS. One practitioner recalled a court case from the early 1980s involving a transmission line proposal, in which information was obtained from a consultant on the effects of electromagnetic fields after the public hearing had ended. Apparently, a public stakeholder took the matter to court and the court ruling was that this was procedurally unfair because the stakeholders at the hearing did not have the opportunity to challenge what the consultant had submitted to the decision-makers.
In addressing our research questions, this same practitioner made an interesting point: that "we must distinguish between the EIA process and the decision making". The implication is that the 'EIA process' refers to the aspects discussed previously (such as Review Panel hearings), while 'decision-making' refers to the final determination by the Minister. This brings up the notion that the final approval is part of a political process and occurs after EIA, which correlates with the distinction we make throughout this paper between the 'assessment' and 'approval' stages of EIA. Certainly, the CEAA provides no guidance on how the final approval decision should be made, beyond requiring, in section 37(1.1), that where a report is submitted by a Review Panel, it shall be taken into consideration by the Responsible Authority.
Another Canadian practitioner suggested that the Responsible Authority, who ultimately advises its Minister, may be subject to lobbying by stakeholders or may conduct its own further investigations of a proposal beyond public knowledge. Further, where decision-making operates at Cabinet level in Canada, and this includes the Canadian approach to strategic environmental assessment, public access to all information (e.g. Cabinet submissions and deliberations) is not provided.
Natural justice and the CEAA
While the position on natural justice is clear for the assessment stages of Canadian EIA, at the decision-making stage the issue of whether consideration of new information at Ministerial level constitutes a breach of natural justice is ambiguous. Nevertheless, the concept of natural justice appears to be an accepted part of Canadian practice.
Assessment report or draft decision
Following the public review of an EIS or a review panel process, an assessment report by the relevant government agency will generally be prepared and presented to the decision-maker. In some jurisdictions this is referred to as a draft decision or a final EIS. Generally, there is an expectation that this assessment report will be publicly disclosed, if not before the decision is made then at least after the decision is announced; however, practice varies considerably around the world.
One universal characteristic of the assessment report is that it must be based only on information relevant to the decision-making. In some jurisdictions, this is confined to information presented in the EIS, public submissions or any proponent response or hearings (i.e. in the public EIA process to date). In other cases, however, the assessment or recommendation report can include other considerations such as economic and social matters.
However 'relevant' is defined, the decision-maker has an obligation to take into account all relevant matters pertaining to the decision and not take into account anything extraneous. This point was mentioned by numerous EIA practitioners (e.g. from the Netherlands, USA, Canada and New Zealand) and is reiterated in Hunter and Allan (undated: 30) and Quality Planning (2006) .
In some jurisdictions, there is even a requirement that public submissions must be taken into account in any assessment report, sometimes even in the final approval decision itself. In the United Kingdom, this has been confirmed in case law (summarised, for instance, in Berkeley v Secretary of State for the Environment and Another 2000 [3 WLR 420] ). Another British case further establishes that a planning approval cannot include conditions for an EIA project that are intended to mitigate impacts, unless those mitigation measures have been subject to the same formal public consultation process as the original EIS; this is also true of any 'further information' provided by the project proponent that is intended to 'complete' the EIS, as exemplified by the case R (on the application of Lebus and others) This concerned the EIA for a nuclear reactor proposal, in which a final EIS (equivalent to an assessment report) produced after receiving public submissions on a draft differed substantially from the original, but no opportunity had been given to interested parties to comment on the new report (McDaid et al, 2005) .
The court ruling arrived at two important conclusions. Firstly, the public comments received should be placed before the decision-maker in an accurate summary and the decision-maker must consider them (McDaid et al, 2005) . Secondly, if a new matter is raised in a final EIS after a draft document has been circulated for public comment, then interested parties should be allowed to comment on the final document. In the words of the judge (Earthlife v Dept Environment: 59-60):
The question for decision can therefore be narrowed down to an enquiry whether it was procedurally fair to take administrative action based on 'substantially different' new matter on which interested parties have not had an opportunity to comment … fairness requires that an interested party ought to be afforded an opportunity first to comment on such new matter before a decision is made.
A result along the same lines emerged in the Greenpeace case in which the key concluding comment (Greenpeace v Trade and Industry: s117) from Mr Justice Sullivan of the UK High Court of Justice was as follows:
On both the economics and the waste issues all, or virtually all, the information of any substance … emerged only after the consultation period had concluded. Elementary fairness required that consultees, who had been given so little information hitherto, should be given a proper opportunity to respond to the substantial amount of new material before any 'in principle' decision as to the role of new nuclear build was taken. There could be no proper consultation, let alone 'the fullest public consultation' as promised in the 2003 White Paper, if the substance of these two issues was not consulted upon before a decision was made. There was therefore procedural unfairness, and a breach of the claimant's legitimate expectation that there would be 'the fullest public consultation' before a decision was taken to support new nuclear build.
In general it is agreed that an assessment report or draft decision prepared by a government agency should be based on information presented during the publicly available process and should also be publicly disclosed Subsequently, the decision in question was struck out on the basis that it "was unlawful" (Greenpeace v Trade and Industry: s120).
In Western Australia, the assessment report prepared by the Environmental Protection Authority (EPA) is a public document and subject to thirdparty appeals (Morrison-Saunders and Bailey, 2000) . In the appeals process, the Appeals Convenor consults with appellants during the consideration of the appeal. Where there are a large number of appellants, this may be through joint meetings or similar processes. The Appeals Convenor also consults the EPA, the proponent and any other person, authority or group with a special interest in the proposal (Office of the Appeals Convenor, undated). Thus there is plenty of opportunity for 'new' information to enter the process. However, the Appeals Convenor will normally share this information with the affected or interested stakeholders, and obtain their advice or views accordingly so that natural justice principles are upheld.
In the Netherlands, the competent authority prepares a draft decision which is released for public review at the same time as the proponent's EIS (Ministry of Housing, Spatial Planning and Environment, undated). In New Zealand (sections 148-149 of the RMA) and the Australian state of Tasmania (sections 22-23 of the State Policies and Project Act 1993), a draft decision is required for proposals of national or state significance which is subject to public review and comment prior to final decision-making.
This contrasts with the national EIA system operating in Australia under the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act), in which the recommendation report prepared for the Minister by the Department (EPBC Act: s105) is generally released publicly after the final decision has been made, rather than during the approval process itself; the report may be released earlier at the Minister's discretion, if he or she wishes to invite public comment before the final decision (s131A).
Clearly, the nuances of EIA practice vary from jurisdiction to jurisdiction. Nevertheless, in general it can be concluded that, with respect to the issue of natural justice, an assessment report or draft decision prepared by a government agency should be based on information presented during the publicly available process and should also be publicly disclosed -even if this happens after the final decision has been announced.
Approval decision
In most jurisdictions, it would appear that final approval decision-making is the responsibility of elected government (e.g. the Minister in charge of the environment portfolio or the relevant competent authority undertaking an EIA), and here it seems that expectations for upholding natural justice with regard to the treatment of new information are lower than for other parts of the EIA process. Some examples follow.
In Australia, until recently, the Minister for the Environment had certain obligations to consult other relevant ministers about the intended decision, and also had powers to seek further information from the proponent. Clearly, these processes could result in new information, but there was no requirement in the legislation to disclose such information to stakeholders prior to making the decision, although, as noted earlier, this could have been an issue in respect of the ADJR Act.
It was generally understood that the information would nevertheless be disclosed eventually, along with the decision itself (EPBC Act: s133), after the decision had been made. The EPBC Act also provides an opportunity for judicial review of approval decisions and provides extended standing (EPBC Act: s487) for any person or organisation involved in environmental activity related to the decision.
In the introduction to this paper we noted that our interest in the issue of procedural fairness in EIA decision-making arose from a decision regarding a rejected wind farm proposal and the subsequent court action between the proponent and the Minister for the Environment.
In making the decision, the Minister for the Environment had relied on a report into the cumulative risks to some of Australia's threatened and migratory bird species -in particular, the critically endangered Orange-bellied Parrot -posed by collisions with turbines at multiple wind farms. However, the report was not released nor given to the proponent prior to the Minister's decision to refuse the proposal. The proponent argued, among other things, that the Minister's reliance on the report constituted a breach of natural justice because, had the proponent known the contents of the report, he could have challenged some of its conclusions or even amended his proposal to take account of them.
While an out-of-court settlement took place that resulted in the legal action being withdrawn by the proponent, the issue of natural justice had nevertheless been raised as a serious matter for consideration in EIA processes in Australia. The Minister for the Environment subsequently proposed amendments to the EPBC Act, inter alia, which addressed that matter of natural justice. These amendments were passed by the Australian Parliament in December 2006, and they came into force in February 2007. A description is set out in Box 3.
Despite differences in expectations and requirements between the assessment and approval stages of EIA, it appears that, especially in more advanced systems, natural justice has increasingly become an important element in decision-making, even if only as a result of court judgments. Nevertheless, natural justice is by no means comprehensive even when public participation is actively promoted and procedural fairness is incorporated in the lead-up to the final decision-making. The approval stage is often seen primarily as a political process where Ministers have to balance environmental, social, economic and other considerations.
As noted in Box 2, natural justice is a clear expectation in New Zealand where decision-makers are directed in what they must take into account when considering an application. Although some scope exists for new information to enter the process
Box 2. Public participation requirements in New Zealand under the Resource Management Act
The requirements and expectations for public participation in EIA decision-making in New Zealand are well-documented both in terms of the legal provisions of the Resource Management Act 1991 (RMA) and in terms of supporting guidance by the responsible government regulators.
In the context of this paper, the EIA process in New Zealand is very similar to that in Canada, as both may include a public hearing in the lead-up to final decision-making. A key difference, though, is that in New Zealand it is the decision-making body itself (such as a local government authority) that conducts the public hearing, rather than a separate review panel. As with the Canadian situation, a hearing is conducted after an EIS has been prepared by the proponent.
Treatment of new information
A crucial point (RMA: s42A) is that while the local authority can request new information on a proposal prior to a hearing, this must be shared with the proponent and identified public stakeholders (i.e. people who previously made a written submission or registered to participate in a hearing). Section 92 of the RMA contains similar provisions and includes the rights for the authority to request the proponent to provide further information before a hearing or the making of a decision.
A question more pertinent to issues of natural justice or procedural fairness is: what happens if new information is received after the public review period or public hearing has closed? An EIA practitioner contributing to this paper suggested that a test of significance would normally apply, such that if substantive new issues were raised, then the process would be adjourned and there could be grounds for starting the public review process afresh. Council officers and hearing commissioners have the power to adjourn the process.
Once decisions are made and sent out to the applicant and submitters, they have the right of either appeal or referral to the Environment Court (Ministry for the Environment, 2001) as outlined in section 120 of the RMA. Section 120(2) also provides for other forms of appeal (e.g. 'objections') at various points earlier in the EIA process.
Assessment of proposals of national significance
Separate provisions of the RMA apply to assessments for 'proposals of national significance'. For these proposals, following review of an EIS and the hearing process, a draft decision is produced which is subject to comment by the involved stakeholders prior to the final decision being made (RMA: ss148-149).
Other guidance on the RMA EIA process
Quality Planning (2006) provides guidance aimed at RMA decision-makers on how to implement aspects of the EIA process in practice; this is not legal direction. The guidance states that some documentation of the decision-making process needs to be made (in accordance with section 32 of the RMA), particularly in areas of controversy or disagreement with report recommendations. Providing clear decisions is critical in reducing misunderstanding and possible appeals. In particular, the guidance points out that careful explanation is needed when accepting or rejecting decisions in part; the reasons should be set out logically to clarify what is being accepted or rejected and why.
Hunter and Allan (undated) also provide advice to RMA decision-makers. They advise that councils are expected to conduct hearings in a manner which is 'inherently fair and just', and that all applicants and submitters have a right to a hearing before unbiased adjudicators. They stress that it is important that councillors involved in a hearing do not have any private discussions with applicants or submitters beforehand, or between a hearing and the making of a decision; these councillors should also refrain from making any comment to the media (Hunter and Allan, undated: 27) . The implication of this guidance is that all information should be in the public domain, not as private communication between some stakeholders and the decision-makers.
In relation to the process of decision-making, Hunter and Allan (undated: 30) caution that decision-makers must be careful to take into account all relevant matters while ignoring any extraneous matters. Each case should be assessed on its merits in terms of its plans and the requirements of the RMA. Further on, they make a clear statement regarding new information in the EIA process (Hunter and Allan, undated: 30) :
One of the purposes of public hearings is to ensure that all information made available to the council is known to all interested parties. No additional information, such as reports from council staff, can be received after the hearing. If during the course of a hearing it is evident that further information is required to make a decision, the hearing must be adjourned and any further information obtained and made available to all parties for comment or prior to a reconvened hearing.
Similarly, the Ministry for the Environment (2001: 32) , when providing guidance on 'Making decisions and recommendations', states that:
No person, other than the hearing panel, should influence the decision. Therefore, it is appropriate to ensure that deliberations occur in such a way that: no new information is introduced.
Under the heading of 'No new information', it is further stated that "It is important that no one is permitted to bring forward new information after the hearing is closed. Every issue which is taken into account should have been raised during the hearing". To this is added, however, that "A council may obtain confidential legal opinions on matters raised from its solicitors or on administrative matters without disclosing them to all parties" (Ministry for the Environment, 2001: 32) .
Natural justice and the RMA
From the various provisions of the RMA, a clear expectation emerges that all EIA information relevant to approval decision-making (except for the usual restrictions on sensitive information) should be made available to the proponent and public stakeholders before decisions are taken, and that the grounds for decisions should be clearly disclosed after the decision is announced. Further, rights of appeal are provided, and the resolution of appeals is equally a public process.
(RMA: s104), the decision and the reasons for the decision must be publicly disclosed (RMA: s113), and provision exists for the proponent and people who had made a submission (but only such people, not just any person) to appeal against a decision (RMA: s120). The resolution of appeals is equally a public process.
It was pointed out by one Canadian practitioner that in their country, the Responsible Authority, who ultimately advises their Minister on a proposal, may be subject to lobbying by stakeholders or may conduct its own further investigations of a proposal. These inputs to the EIA process may be beyond public knowledge except where provisions of Access to Information legislation can be used to force access.
In South Africa, the Record of Decision discloses the basis for an approval decision. Subsequently, any person may appeal or apply for the review of a decision. While the potential exists for the Minister to incorporate new information into either the decisionmaking process or the resolving of an appeal, the Promotion of Access to Information Act 2000 can be invoked to ensure that public disclosure of such information will occur at least after the decision or appeal outcome has been announced.
In contrast, in the UK, all information relating to the decision must be made available for public inspection five days before the decision is made. Coupled with the case law resolutions mentioned previously, it appears that there is no scope for new information to enter the decision-making process in the UK.
A similar arrangement exists in the USA, where the approving agency has to make its decision based on the final EIS, and if it strays outside on an environmental matter, it is at risk of litigation. Information on environmental factors that may have been gathered for an applicant or agency but not relied upon by the Lead Agency in the assessment document need not be made available to the public. Thus, in general, all information must be made available to all interested parties prior to the final decision; however, litigation is then limited to that information -only in very limited circumstances can additional information be presented to a court.
Where the decision is made at a political level and there is scope for new information to enter the process, there appears to be a higher likelihood of having third-party appeal provisions.
Discussion
It seems from the literature and best practice EIA around the world that EIA implicitly involves some measure of public engagement during both the assessment and the decision-making stages. This often extends to obligations to explain fully the reasons for decisions and reasonable provisions for appealing against those decisions. More advanced systems generally provide for a high level of transparency, accountability and participation in the process. It is nonetheless true that this public participation is designed essentially to ensure that all relevant information, including input from those affected, is available so that the decision-maker can make the most informed and well-considered decision. The public participation is not an end in itself. Nor does it usually provide a role for the public in the actual decision-making. Typically, even in jurisdictions where the environmental assessment advice to the EIA decision-maker is available for public comment, decision-making at the approval stage is less transparent.
Furthermore, public participation is invariably directed at all members of the community, whereas natural justice is owed only to those likely to be adversely affected by a decision. Opportunities to challenge decisions after the event do not satisfy the hearing rule of natural justice.
Within this context, the treatment of 'new information' in the approval stages of EIA decisionmaking is a particularly 'grey' area. It is not explicitly addressed by statutes for any of the EIA systems examined in this study, apart from the recently amended Australian legislation -although case law experience in the UK and USA as well as experience with review panels in Canada and New Zealand does suggest that, if public consultation has already taken place, new information relevant to the approval stage should either not be accepted or be divulged to all interested parties.
It appears that at the final decisionmaking stage, expectations for upholding natural justice with regard to the treatment of new information are lower than for other parts of the EIA process Public participation is directed at all members of the community, whereas natural justice is owed only to those likely to be adversely affected by a decision. Opportunities to challenge decisions after the event do not satisfy the hearing rule of natural justice Public expectations may also vary according to the nature of the decision-maker itself. For example, if the decision is to be taken by a competent authority whose specific function is to conduct EIA, this may attract higher expectations for public participation in EIA decision-making and the sharing of new information compared with a situation in which the final decision rests with a Minister and where the EIA documents are only one input to what is actually a political decision.
This accords with a survey of EIA practitioners in Western Australia with regard to the role of scientific information in the EIA process, which recorded significantly lower expectations for the use of science in approval decision-making relative to other steps in the process (Morrison-Saunders and Bailey, 2003) . The principal reason for this was recognition of the political, economic and social (as well as scientific and environmental) nature of ministerial decision-making. A similar variation in expectations may apply to the public disclosure or level of consultation concerning new information in EIA decision-making.
Another key element with respect to the disclosure of new information in EIA decision-making is the significance of the information in terms of whether it Box 3. Public participation and decision-making requirements in the national Australian EIA process Governance in Australia is very comparable to that in Canada; both countries have EIA systems at the state or territory (province in Canada) level as well as the national level. In Australia many Commonwealth (national) EIA decisions rely on accredited state or territory EIA processes. The Commonwealth Minister usually makes a final approval decision once the normal state or territory EIA process has ended.
However, while the state/territory systems are relevant, here we consider only the Commonwealth role in EIA, as defined in the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act). It should be noted that state or territory processes can only be accredited by the Commonwealth if they meet certain benchmarks, one of which is a requirement for public participation in the assessment process.
Scope and structure of EIA
EIA is triggered under the EPBC Act if a proposal (specifically known as an 'action') is likely to have a significant impact on:
• a matter of national environmental significance (the Act defines seven of these);
• the environment of Commonwealth land; or • the environment anywhere in the world if the action is undertaken by the Commonwealth.
The EPBC Act makes a clear distinction between the assessment and approval stages: assessment is addressed in Part 8 of the Act; approval is addressed under Part 9. Part 8 of the Act makes it clear that the assessment of a proposed action must relate only to the relevant environmental impacts. According to Part 9, the approval decision, however, may consider economic and social matters as well as environmental impacts.
Section 487 provides for 'extended standing for judicial review' of decisions made under the EPBC Act, in accordance with the Administrative Decisions (Judicial Review) Act 1977 (ADJR Act). Thus, albeit indirectly, the EPBC Act has always provided for observance of the rules of natural justice in connection with the making of an EIA approval decision. However, exactly what might constitute a breach of natural justice with respect to the treatment of 'new' information in EIA decision-making under the EPBC has been open to interpretation.
Natural justice and the EPBC Act
This situation has now been addressed through the February 2007 amendments to the EPBC Act. These amendments were designed to improve the efficiency and effectiveness of the Act. One of the improvements was that the requirements of natural justice were expressly stated within the legislation (EPBC Act: s131AA).
During the assessment stage, public review processes under the EPBC Act are comprehensive. All proposals referred for consideration are made available for public comment before a decision is made as to whether approval is required under the Act (EPBC Act: s74).
If the Minister receives a request for reconsideration of that decision, a process is set out (EPBC Act: s74D) requiring the Minister to inform interested persons and invite comments. The Minister must give notice of the outcome of the reconsideration and must also provide a statement of reasons to any interested person who asks for one within 28 days. Draft assessment documentation is released for public comment and proponents must summarise that public comment and respond to it in their final documentation which, itself, is required to be published as well (EPBC Act: s104).
The recent amendments have specified natural justice requirements in relation to the approval stage (EPBC Act: s131AA). While, as mentioned, the ADJR Act has always applied to decisions made under the EPBC Act, these provisions were largely retrospective in allowing interested persons and organisations to ask for statements of reasons for decisions taken and then to challenge those reasons in court.
Decision-making
The Minister must invite the proponent to make comments prior to finalising the approval decision (EPBC Act: 131AA). If the Minister is inclined to approve the proposal, the proponent is provided with a copy of the proposed decision, including any conditions, and given ten business days to comment.
If the Minister is inclined to reject the proposal, the proponent is also given ten business days to comment, but additionally provided with a copy of all the information upon which the Minister is relying, including the assessment report, any recommendation report provided to the Minister by the Minister's Department, any information related to economic and social matters, and any other material the Minister has considered. The only material not to be provided is security material or commercial-in-confidence information that would be exempt from disclosure under Australia's Freedom of Information Act 1982.
The Minister may also invite public comments before making a final approval decision (EPBC Act: s131A), notwithstanding the fact that public consultation would have occurred already during the assessment stage of the EIA.
will substantially change the nature of a proposal or directly affect whether or not the proposal should proceed. This generally conforms with the 'project perspective' on the significance of environmental impacts advanced by Duinker and Beanlands (1986) . The higher the significance of the new information, the greater the expectation to reopen public review processes in the name of natural justice.
An additional important consideration is the efficiency and timeliness of the EIA process. It is generally recognised that EIA should provide good environmental outcomes in an efficient and costeffective manner. Industry needs to understand the requirements for environmental protection but, at the same time, is entitled to expect EIA will not involve endless rounds of public comment. Assessment processes should be thorough and rigorous, but they should not be interminable. At some stage, decisions do need to be made.
Conclusions
Our main purpose in this research was to determine what should be the status, with respect to natural justice, of information generated outside the publicly available assessment process prior to or during EIA decision-making. We find that in many jurisdictions the concept of natural justice appears not to be explicitly addressed in this regard. Although, from case law, the legal concept seems to have commonality, administratively it often appears to be considered simply as part of general public participation, which itself is subject to considerable variation throughout jurisdictions. While fundamentally important in improving informed decision-making, transparency and accountability, public participation is not, however, the same as natural justice; nor does public participation guarantee natural justice.
We believe that expectations for public participation need to be determined with reference to the customs established in a given jurisdiction, and a balance needs to be struck between efficiency and timeliness, on the one hand, and scientific rigour on the other. Clearly, participation in the decisionmaking process accords with internationally accepted best practice EIA; the provision of rights of appeal along with full disclosure of the reasons behind a decision are important mechanisms here. Ultimately, however, some judgement is required by decision-makers as to when and how relevant information should be disclosed to the community -although the greater that disclosure, the more likely the best outcome will be delivered in the most efficient way.
While the different jurisdictional arrangements for EIA may have a bearing on the nature and level of public participation that is appropriate for the general community, it is our view that the narrower concept of natural justice, required for a much smaller number of people, should never be compromised. EIA regimes should specifically address the need for natural justice when new information arises that might be significant in the decision-making process, and there may be merit in examining the recent Australian initiative in this regard.
